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CONTRACTORS – New law could increase liability for residential construction 

defects – unless you act now. 

 
Effective January 1st 2006, RSA 359-G, regulates disputes over residential construction. 
This law puts responsibilities on Contractors that you should know.  
 
What Does the Law Do?  It requires an owner to give the contractor 60 days notice of 
his intent to file a claim due to a “Construction Defect’ which the owner believes the 
contractor caused. It establishes a process and time table for attempting to resolve the 
dispute before the owner can file in court.  You can insist that this process be completed 
before an owner’s claim is allowed to proceed to court.  
 
What Does This Law Apply to?  The law applies to new construction as well as repairs 
and renovations of RESIDENTIAL PROPERTY, including condominium complexes.  It 
does NOT apply to work done on commercial properties.  An “Owner” includes any 
person or company which contracts with you for work on a residential property – 
including developers.  It can also include subsequent buyers of the property.  The law 
does NOT apply to work done by someone who is not “in the business” of construction.  
 
Is there Anything You Must do Now to Comply with the Law?  Yes.  After January 
1st2006, every time a Contractor contracts to build, repair or renovate a residential 
property and the value of the job is more than $5,000, the Contractor MUST provide the 
owner with the following notice in writing: 
 
“NEW HAMPSHIRE LAW, RSA 359-G, CONTAINS IMPORTANT REQUIREMENTS YOU MUST 
FOLLOW BEFORE YOU MAY FILE A LAWSUIT OR OTHER ACTION FOR DEFECTIVE 
CONSTRUCTION AGAINST THE CONTRACTOR WHO CONSTRUCTED, REMODELED, OR 
REPAIRED YOUR HOME.  60 DAYS BEFORE YOU FILE YOUR LAWSUIT OR OTHER 
ACTION, YOU MUST SERVE ON THE CONTRACTOR A WRITTEN NOTICE OF ANY 
CONSTRUCTION CONDITIONS YOU ALLEGE ARE DEFECTIVE.  UNDER THE LAW, A 
CONTRACTOR AS THE OPPORTUNITY TO MAKE AN OFFER TO REPAIR AND/OR PAY FOR 
THE DEFECTS.  THERE ARE STRICT DEADLINES AND PROCEDURES UNDER STATE LAW, 
AND FAILURE TO FOLLOW THEM MAY AFFECT YOUR ABILITY TO FILE A LAWSUIT OR 
OTHER ACTION.” 
 
What is a Construction Defect?  Unless you have a written contract with the owner 
that defines the scope of any warranty on your work, or there is already a standard set 
by law, the new law defines a construction defect very broadly to include any “matter 
concerning the design, construction, modification, or repair of a residence, about which a 
person has a complaint against a contractor.”  The law allows a claim for a construction 
defect to include damage to the residence itself, the land or anything on the property 
where the residence is located which was caused or contributed to by the construction 
defect. If your contract includes a more limited warranty, the more limited scope will 
usually apply instead. 
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Notice of a Claim:  At least 60 days before filing any court claim against a contractor, 
the owner MUST give the contractor written notice that the owner has a claim against 
the contractor.  The notice must describe the nature of the “defect” the owner is claiming 
and the results of the defect.  If an owner is not sure which of several contractors caused 
the defect, he can send notices to each of them. 
 
The owner must also include in the notice any evidence it has showing the nature and 
cause of the construction defect.  This requirement of “evidence” is not a legal standard 
and probably won’t prevent the owner from presenting additional evidence in court.   

        
Your Response:  If you receive one of these notices, DON’T IGNORE IT!  You will have 
30 days from receiving the owner’s notice to respond.  Your response should give as 
much information as you have on whether the defect exists, who caused it, and whether 
you have any responsibility for it under your contract. If you have any photographs or 
other proof, this might be a good time to share.  In addition, you may ask to inspect the 
residence, offer to fix the problem or completely reject the claim.  If the owner sent the 
original notice to several contractors, you must send your reply to each of them. 
 
If you fail to respond to the original notice within 30 days, or you claim that no defect 
occurred, or you refuse to fix it (including because you feel it was not your fault) then the 
owner may proceed to court.   
 
If you ask to inspect the property, the owner has 15 days to deny or give you access. 
The law allows the owner to refuse an inspection or to limit its scope.  If you do inspect, 
you’re responsible for repairing any damage you cause during the inspection. Within 15 
days following the inspection, you’re required to give the inspection report to the owner 
along with a written statement either: offering to fix some or all of the problem, offering to 
pay instead of fixing it, offering some combination of payment and repair, or refusing any 
remedy. 
 
If you make an offer, the owner has 30 days to accept.  If the owner accepts, you must 
perform on time and as promised or else the owner can go straight to court on the 
original claim and can use your offer as evidence against you. 
 
If you make an offer to the owner and he / she rejects it, the owner may tell you (which 
gives you an opportunity to adjust your offer) or go directly to court on the original claim.  
Even if the owner later wins in court, if the amount of the award is less than your earlier 
offer, the owner must pay the court costs (but NOT your attorneys fees, unless your 
agreement requires payment of attorneys fees).  
 
Does this New Law Affect Your Mechanic’s Lien?  Probably not.  Although the law 
clearly extends the time the owner has to bring a claim to court, YOU SHOULD NOT 
WAIT TO FILE YOUR MECHANIC’S LIEN.  Your mechanic’s lien must be filed within 
120 days of the last date you performed substantial work on the project.  DON’T WAIT!! 
 
What Else Can You do to Prepare? 
• Revise your standard contract form to include the required language for residential 
work. 
• Make sure your contracts carefully and narrowly define the scope of any warranty you 
are making on your work – including how long it is to last. 
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• Make sure your contracts require the owner to notify you of all known problems with the 
work within a certain number days of receiving any invoice so you can fix them promptly.  
Your contract should clearly make it the owner’s responsibility to address problems 
promptly or keep paying. 
 
   


